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Reporting

e The webinar will be recorded

* Presentations (PPT slides and voice of
the presenters) will be made publicly
available for download

* Discussions (voices of participants) will
not be made publicly available for
download

* An anonymized written report will
summarize discussions and will be
made available to participants



Webinar rules

* Please mute your microphones and

turn off your cameras V
Y /1
I=

* Oral inputs only during Q/A after the
presentations

* |f you want to ask a question or have a
comment, please type your name in
the chat and you will be put on the list

* |f the moderator says your name,
please un-mute your mic and ask a
precise guestion / give comment



Webinar rules

* Please do not push any other buttons
than

— the chat button in order to put your name
on the list or to type in a question

— The mic button if you are being given the
floor during discussions

— The mic button if you have finished your
question/comment

@ ks I

 |f a tool bar covers part of the presentation,
click once on the presentation and do not
move the cursor any more 4



Background

 COVID-19 > postponement of national and
regional activities

* Four clusters of remote support

1. Mapping and fostering the implementation
of the Nagoya Protocol in Africa

2. Knowledge generation on Mutually Agreed
Terms (MAT) and benefit sharing

3. Contribution of ABS to conservation and
sustainable use

4. Outreach and capacity development on
Digital Sequence information (DSI) in Africa



Cluster 1: Webinar series on ,,Options
to implement ABS“

* Four webinars foreseen

1. Introduction and overall options to
implement ABS

How to get started
Choice of the suitable legal instruments

4. Technical issues



To get started....

 What is your preferred periodicity for the
upcoming webinars?
- Once a week
- Once every two weeks
- Once a month

> Please type your preferred
periodicity in the chat

I=



GENERAL INTRODUCTION TO THE
AFRICAN UNION GUIDELINES FOR THE
COORDINATED IMPLEMENTATION OF

THE NAGOYA PROTOCOL IN AFRICA

Pierre du Plessis & Olivier Rukundo

Webinar: Introduction and overall options to implement ABS
April 30, 2020



BACKGROUND: Nagoya Protocol

* Adoption of Nagoya Protocol in October 2010
was by consensus based on compromise —
some key African negotiating positions were
not included in the final text

e African Ministers present in Nagoya
nevertheless agreed to its adoption, believing
Africa could use national flexibilities in a
coordinated way to safeguard African interests



BACKGROUND: African Model Law

* Nagoya Protocol also raised questions about
status of 2001 OAU Model Law for the
Protection of the Rights of Local Communities,
Farmers and Breeders, and for the Regulation
of Access to Biological Resources

* Developed before NP and ITPGRFA
e Study in 2011-12 identified gaps and variances

* 6! Pan-African ABS workshop mandated AUC
to lead development of AU Guidelines on
Nagoya Protocol to complement Model Law



BACKGROUND: Coordination

e Lack of clear African coordination mechanism
in biodiversity and ABS matters

* AU Assembly decision of January 2011
included biodiversity in AU priorities

* September 2012: AMCEN 14 adopted a
decision on the establishment of a
coordination mechanism for negotiations on
biodiversity (based on climate change model)



BACKGROUND: Process

AMCEN 14 also endorsed ongoing work to
develop AU Guidelines

January 2013: AU Assembly adopted AMCEN
report, including development of Guidelines

First draft presented at 7t Pan-African ABS
workshop — extensive stakeholder comments

Expert Meeting in October 2013 separated
Policy Framework from Step-by-step Guide,
further developed Policy Framework, deferred
full validation until peer reviewed



* December 2013 - Revised Policy Framework sent
to all ABS Focal Points & stakeholders for inputs

» Experts/Peer reviewers group established by the
AUC, call for nomination of experts by RECs

* February 2014, Addis Ababa: Experts Workshop
on draft AU Guidelines

— Composed of ABS focal points, experts in
charge of regional initiatives on ABS, experts
from RECs, experts from Secretariats of CBD
and ITPGRFA, experts from research and
academic institutions, experts from ILCs and
the AUC (HRST and DREA)



EXPERTS WORKSHOP OUTCOME

* Discussed the 15t complete draft AU guidelines
comprised of:

— Policy Framework
— Step-by-step Guide
—Annexes

e Redrafted & restructured the document & made
proposals for amendments



PROCESS: Validation Workshop

* Validation workshop on AU Guidelines held 11-
14 August 2014 in Addis Ababa

* Policy Framework and accompanying
Guidelines were modified and validated

* AU Policy Framework (and accompanying
Guidelines) will be presented for formal
adoption at the next AMCEN meeting (2-6
March, Cairo, Egypt)




PROCESS: Official Adoption

« AMCEN 15 (2-6 March 2015, Cairo, Egypt):
Validated AU Policy Framework and
accompanying Guidelines to be tabled for
formal adoption

e 25th Ordinary Session of the Assembly of the
African Union (8-15 June 2015, South Africa)
adopted AMCEN 15 Report, including
Guidelines



AU Guidelines: Structure

Two separate but inter-related parts:

African Union Policy Framework for the
Coordinated Implementation of the Nagoya
Protocol on Access to Genetic Resources and the

Fair and Equitable Sharing of Benefits Arising from
their Utilisation

which provides the basis for

African Union Guidelines for the Coordinated
Implementation of the Nagoya Protocol in Africa

(a hands-on tool for African implementers of the
Nagoya Protocol)



AU Guidelines: General Objectives

* To provide policy and strategic guidance to

support the implementation of the Nagoya
Protocol in Africa

* To facilitate coordination and cooperation
between African countries and African
stakeholders around ABS implementation

* To provide practical guidance on how national
ABS systems can be implemented in a
regionally coordinated manner



AU Guidelines: General Objectives

* To encourage utilization of Africa’s GR and aTK
to support regional objectives and strategies
on human resource development, technology
transfer, scientific and technical capacity
building, food security and economic growth,
while encouraging conservation and
sustainable use of natural and human capital,
including the rights of ILCs

 To facilitate the establishment of common
African ABS standards



Content of Policy Framework

Objective: Policy and strategic guidance for the
coordinated implementation of the Nagoya Protocol

Use of terms ( key definitions, terms, interpretation)

Coordinated approach to procedures, awareness raising
and information sharing

Coordinated approach to access for utilisation
Coordinated approach to benefit sharing
Coordinated approach to monitoring and compliance

Coordinated approach to traditional knowledge associated
with genetic resources, community and farmers’ rights,
economic development, capacity building and technology
transfer for sustainable use and conservation



Content of Guidelines & Annexes

e Step-by-step guidelines providing detailed technical
guidance and background considerations

* Primarily aimed at Focal Points and other stakeholders
involved in developing and implementing ABS systems
at national and local levels (designed to leave a large
degree of national discretion and flexibility)

* Annexes include:
— model application form for a permit to utilize GR and/or aTK
— outline of a basic ABS agreement
— commentary on key elements of a complete ABS agreement
— basic principles for community involvement in ABS



Policy & Technical Guidance

* Cooperate to develop compatible continental and
regional procedures for granting PIC, concluding
MAT and monitoring compliance by users

* Promote sustainable use of GR and aTK by
instituting transparent and functional access
regulations

* Ensure PIC and MAT are required for access to GR
(unless expressly waived) = having physical access
to GR including from ex-situ collections or
commodity trade does not legitimize utilization




Policy & Technical Guidance

* Ensure PIC or approval and involvement of IPLCs is
obtained where they have established rights to
grant access (absence of domestic measures does
not imply PIC is not required or has been granted)

* Ensure regulation of access to TK and that MAT
has been established (absence of domestic
regulations does not imply that PIC of
communities is not required or has been granted)



Policy & Technical Guidance

* Require PIC and MAT for access to and utilization
of naturally occurring biochemical derivatives (Art.
2 of NP) and for access to aTK relating to such
derivatives

 Exempt from domestic regulation acquisitions
relating to trade in commodities where such
access does not result in utilisation as GR (as per
Art. 2 of NP)

* Change of intent must be notified and required
ABS procedures complied with



Policy & Technical Guidance

* Encourage customary use and exchange of GR and
aTK within and among IPLCs

* Encourage mutually supportive implementation of
the ITPGRFA and the NP

 Promote and encourage research that contributes
to the conservation and sustainable use of
biodiversity through simplified access (non-
commercial research), pay due regard to present
and imminent emergencies, support use of GR for
food and agriculture and food security in Africa



Policy & Technical Guidance

* Cooperate and coordinate policies towards
establishing transparent, fair, equitable benefit
sharing standards that uphold intrinsic, cultural
and socio-economic values of GR and aTK

* Encourage development of sectoral and cross-
sectoral model contractual clauses for MAT,
codes of conduct, guidelines and best practices
and standards for benefit sharing



Policy & Technical Guidance

* Encourage compliance through the use of
checkpoints and internationally recognized
certificates of compliance as well as regular
and systemic information exchange
mechanisms

* Provision of GR and aTK for utilization only to
users domiciled within AU member state
jurisdiction, or within jurisdiction of a Party to
the NP that has adequate compliance and
mutual support measures in place



AU Guidelines and DSI

Guidelines did not explicitly address DSI

Strong focus on regional cooperation to
safeguard rights to GR and aTK

Implicitly also applies when DSl is used to
circumvent these rights

Agreement to include DSI in national PIC and
MAT systems until an international
(multilateral?) solution is agreed and in place



Thank you for your attention!
To the questions...

AR

... for more information on ABS and
the ABS Capacity Building Initiative
www.abs-initiative.info
Pierre.sadc@gmail.com & olivier.rukundo@gmail.com

The ABS Initiative is funded by and implemented by

* Federal Ministry 30
for Economic Cooperation %
and Development

NNNNNNNNNNNNNNNNN
FFFFFFFFFFFFFFFF




Webinar 1.1
yintroduction and overall options to implement ABS“

Introduction to the ABS Initiative’s discussion paper

ABS Implementation Options

Suhel al-Janabi, ABS Capacity Development Initiative

Webinar Series 1 “Options to implement ABS”

MS Teams, 30.04.2020

The ABS Initiative is funded by and implemented by

NNNNNNNNNNNNNNNNN
FFFFFFFFFFFFFFFF




Background

e NP to be translated into national ABS

regulatory frameworks

(orientation by the AU Guidelines) { }
* No “one size fits all” ’
* Strategic approach (goals and vision) | - e
to be defined by decision makers

e Strategy provides guidance to technical staff and
legal experts for drafting the respective texts

31



Background '

e |f funds are available,
comprehensive impact
assessment is an opportunity Q)

tHe ABS

LINITIATIVE DE
CAPACITY RENFORCEMENT
DEVELOPMENT DES CAPACITES

* When drafting texts, many e ) o AP
specific questions arise

ABS Implementa

Policy and administrative option

* Several countries approached e
the ABS Initiative for an overview
of implementation options

32



Objectives

Offer guidance for countries that do not yet
have an ABS system in place

* To put process of developing nat. ABS system on track
from start

And/or

e To assess and re-orient
processes that have already started

Offer guidance for countries that already
have an ABS system in place:

* To revise, adapt or refine the system if needed

33



Structure of the document

Fundamental implementation options (4)

* Broad decisions helping to establish
a country’s overall ABS strategy

Detailed implementation options (14) ... @ s

EEEEEEEEEEEEEEEEEEEEEEE
\\\\\\\\\\\\\\\\\\\

» Specific options to determine the
shape and functioning of the ABS system

Reflections

 Summary of key-findings and some lessons
learnt from accompanying ABS processes in
various countries

34



Topics covered in the Fundamental
Implementation Options

Overall approach
(Market oriented vs. protected approach)

Regulatory Framework '

(Cross-sectoral vs. Stand-alone regulatory g (\

framework) \%

Permitting Systems
(Centralized vs. Decentralized permitting system)

Access requirements with respect to the

provenance of the user
(Varying vs. uniform access requirements)

35



Topics covered in the detailed
implementation options

General / 4

(regulatory framework; Functional scope; ITPGRFA; Art. 8b)

Access / 5 Protocoles Bioc

Communaut

(Form of research; Responsibility of CNA;
Role of sectoral permits; Entity granting PIC;
Role of IPLCs)

Benefit sharing / 3

(Entity negotiating MAT; Form of BS; Negotiation of BS)

Monitoring and Compliance / 2

(Checkpoints, Legal provisions in case of misappropriation)

36



Categories

All options presented in following categories

* Characteristics L
* Country Examples (iim reports 2017/2018)

* Possible advantages

* Possible disadvantages ‘

e Possible implications for legal and administrative
measures

37



Please keep in mind that...

* Presented options are a collection of
thoughts of the ABS Initiative

* The options do not intend to be
complete or accurate for every situation

* There are indefinite ways of interpreting
and combining the presented options

e Options are described as ends of a spectrum
> mixed forms are possible



Some examples...

39



Reg u I atO ry fra m EWO rk (fundamental implementation option)

Cross-sectoral ABS framework Stand alone ABS framework
Characteristics Characteristics
e ABS relevant measures are integrated in ® ABS specific regulatory framework
sectoral documents (strategies, guidelines, (law, decree, etc.)
legislation)
Country examples Country examples
e KEN e BEN, NAM, IND, BRA, PLW
Possible advantages Possible advantages
e Can evolve in smaller steps (evolutionary ¢ Can be coordinated by the NFP/CAN
approach) * Procedures can be described in one text that
* ABS aspects become integrated in all relevant can be made available on the ABS Clearing-
sectoral legislation House Mechanism (ABS-CH)
* No need for an entire, sometimes lengthy * Comparatively low costs for developing one

process for developing a stand-alone ABS law centralized set of procedures



Reg u I atO ry fra m EWO rk (fundamental implementation option)

Cross-sectoral ABS framework

Possible disadvantages

® (Can be difficult and time consuming to
harmonize content

* ABS Focal Point might have no mandate to
coordinate line ministries

* Significant sensitization needed in line
ministries

* Procedural diversity might make it difficult for
users

Possible implications for legal and
administrative measures

® Multitude of legal measures and
administrative procedures need to be
developed which must not be contradictive

Stand alone ABS framework

Possible disadvantages

Potentially costly and lengthy process
Challenging to align the new regulatory
framework with existing sectoral laws and
regulations

Political validation process might be difficult to
manage

Possible implications for legal and

administrative measures
e Creation of a multi-sectoral com-mittee is

necessary in most cases
Implementing regulations need to be
developed in most cases



E ntity g ra nti ng P I C (detailed implementation option)

One centralized entity grants PIC

Characteristics

¢ No matter what the GR and/or aTK accessed is,
it is always the same entity (most likely the
CNA) that grants PIC

Country examples
e CIV,CMR, ETH

Possible advantages

® Easy for the user to understand
e Only one procedure needs to be developed
e Easy to monitor

Multiple entities grant PIC

Characteristics
e According to the nature of and ownership rights
on the GR and/or aTK accessed, PIC can be

given by different entities
& h
/
é

Country examples
e PER, GUY, PLW, VUT

Possible advantages

® Possibly better expertise at provider end when
consent is obtained from the owner of the GR /
aTK itself or a local / sectoral entity



E ntity g ra nti ng P I C (detailed implementation option)

One centralized entity grants PIC Multiple entities grant PIC

Possible disadvantages Possible disadvantages

® The individual consent from the owner of the ~ * Several'procedures ne:'ed to be developed
GR and/or aTK is not being obtained through ¢ More difficult to monitor

the PIC itself
Possible implications for legal and Possible implications for legal and
administrative measures administrative measures

e An alternative form to obtain the PIC fromthe e A method to ensure that individually given PICs
owner of the GR / aTK needs to be developed are legally recognized needs to be developed



FOrm Of bEﬂEfit Sharing (detailed implementation option)

Bilateral BS BS through a national Combination of bilateral
/provincial fund and fund
Characteristics Characteristics Characteristics
e All BS is done with individual *® All BSis done through a e BSischannelled through
provider of GR / aTK (general national/provincial fund (e.g. individual providers
practice) an environmental fund for bilaterally and through a
biodiversity conservation) fund at the same time
Country examples Country examples Country examples
® CMR, MAD e ETH, FRA e BRA (for aTK of unknown
origin)
e WSM (draft ABS law of
Samoa)

e PLW




Bilateral BS

Possible advantages

e Providers can profit directly
from BS

e |mpact on the ground can be
more easily monitored

Possible disadvantages

e Difficult to ensure BS4C

e Benefit sharing patterns can
vary greatly from case to
case

e Monetary flow is difficult to
monitor

BS through a national
/provincial fund

Possible advantages

¢ Benefit Sharing for
Conservation (BS4C), as
foreseen in the NP, can be
better guided

e Monetary flow easy to
monitor

® Possibly only one method of
payment needs to be
established

Possible disadvantages

e Providers can only hardly
profit directly from access to
“their” GR

e Impact on the ground is
difficult to monitor

FOrm Of bEﬂEﬁt Sharing (detailed implementation option)

Combination of bilateral
and fund

Possible advantages
e Combines the advantages of
both options

Possible disadvantages

e Criteria which BS channel
applies need to be clearly
defined to avoid confusion



Reflections

e Paper intends to spark multi-lateral and
participative discussions on the various matters

e Key to define a national vision of the ABS system

e Countries need to make a number of choices to
fit the national circumstances

* Dialogues are important : user and provider
systems must speak to each other



Thank you for your attention!
To the questions...

@
e f‘@%

.. for more information on ABS and
the ABS Capacity Building Initiative
www.abs-initiative.info
s.aljanabi@geo-media.de

The ABS Initiative is funded by and implemented by
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Divers and next steps

* Follow-up on questions that could not be
answered today

e How to choose which other webinars to attend

1. Introduction and overall options to implement ABS
2. How to get started
3. Choice of the suitable legal instruments
4. Technical issues
* Reporting

e |nvitations for the next webinar

48



Thank you for your attention!

Hear you the latest during the next webinar
,aetting started” and until then, please....

www.abs-initiative.info

s.aljanabi@geo-media.de
pierre.sadc@gmail.com
olivier.rukundo@gmail.com
p.schauerte@geo-media.de

and implemented by




