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Monday - December 3, 2007
Welcome and opening

The Master of Ceremony was lan Gordon, Head Environmental Health Division, icipe - African Insect
Science for Food and Health.

A number of officials made opening statements:

e Dr. Balakrishna Pisupati, Division for Environmental Law and Conventions, UNEP.

e James Njogu, Head Conventions, Biotechnology and Information Management, Kenya Wildlife
Services (KWS).

e H.E.Drs. M.L.A.C. van den Assum, Ambassador of the Netherlands.

e Roger Finan, Acting Director, icipe - African Insect Science for Food and Health.

e Dr. A. Muusya Mwinzi, Director General, National Environment Management Authority
(NEMA).

e Anne-Katrin Pfeiffer, Policy Officer Environment and Protection of Natural Resources, German
Federal Ministry of Economic Cooperation and Development (BMZ)

Introduction and warm-up

The facilitators, Ester Mwaura-Muiru and Dirk Jung, introduced themselves and asked for a show of
hands to identify the different types of stakeholders present. They included scientists, policy makers
and NGOs.

What has happened since Cape Town?

Dr. Andreas Drews, assisted by a number of participants, gave details of the Initiative workshops and
trainings, including: Cape Town, Sao Tome, Addis Ababa, Arusha, Windhoek, Douala, Montreal and
Marrakech.

Objectives, expected results and programme overview
Dr. Andreas Drews provided the objectives and expected results that include:

e taking stock of the first year of implementation of the three year capacity development
programme for ABS in the African region and provide guidance for its further implementation;

e continuing exchanging experiences with bioprospecting cases in the region to foster the
implementation of ABS regulations at the national and local level - new cases and follow-up on
case studies discussed in previous workshops under the initiative - and to build a broad basis
for the development of best practices for ABS in Africa;

e reflecting on the outcomes of WGABS-5 and discuss elements relevant for Africa on the
agenda of the upcoming WGABS-6 in January 2008 in Geneva, Switzerland.

Dirk Jung then presented the programme overview.

How to operationalize the Cape Town vision

Presentation of the vision, by Harry Jonas, Natural Justice, South Africa

Harry Jonas provided the thinking behind each aspect of the vision. He provided input on a number of
points including: its emphasis on African companies using their national and regional resources;
communities defining their won development; and an equalizing of the bargaining power between
companies and communities.
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Comments included:

e the vision is long as it has to encapsulate many issues;

e although the vision suggests that biological resources are closely linked to the communities,
this is seldom the case in Africa;

e itis more of a dream, or an illusion because it is to far away; and

e Participants agreed that there is a long way to go.

Comments from Marrakech, given by Dr. Bissessur Dhuneeroy, Biodiversity Action Group,
MauritiusDr. Bissessur Dhuneeroy, outlined the Marrakech workshop’s aims and detailed its
proceeding, including: work on the vision; the fact that Africa does not just want to be a provider of
genetic resources; and the need to involve other types of bioprospectors other than “giants”. He
concluded by saying that negotiations should be guided by the notion of the fight against poverty;
national legislation should be respected by all international investors; and the roadmap requires further
development and implementation.

Comments included:

e Training and the sensitization of policy makers is needed in Africa

e A gap exists between the East & South and the West of Africa. West Africa does not have
capacity at the national level and the road map must acknowledge this;

e Africa should not be a “reservoir or genetic resources.”

e The involvement of local community and local companies is vital to any ABS agreement;

e How does Africa best use its human capacity? Are there people that are being trained, being
used to the maximum benefit of their countries, or are political appointments marring the
capacity building work; and

e Itis critical that capacity is given at all levels — including local communities to aid
implementation.

Strategic approach of the COMIFAC, given by Joel Célestine Mamboundou, Croissance Saine
Environnement, GabonJoel Celestine Mamboundou, presented COMIFAC's plan for implementing the
vision from present to 2015, which includes a strategic action plan, SWOT analysis and marketing
approach.

Comments from participants centred on the marketing approach and SWAT analysis. Joel Celestine
Mamboundou followed up by making the following points:

e COMIFAC is a new sub-regional institution;

e COMIFAC has prioritized a number of environmental initiatives including ABS;

e COMIFAC has yet to define the guidelines for implementing access regulations at the national
level;

e Most COMIFAC countries do not have ABS legislation.

e The lead taken by COMIFAC aims to assist countries in establishing ABS frameworks,
according to their national priorities.

Suhel al-Janabi outlined the way COMIFAC has developed the specific COMIFAC vision based on the
Cape Town vision. He described the desk top gap analysis that was undertaken to analyse which
countries have potential or actual ABS frameworks.

Table discussion

Dr. Andreas Drews explained that the Initiative is designed to run for three years. In prioritizing
activities and raising funds he called on participants, in drawing upon the COMIFAC strategic plan, to
work on concrete steps for the implementation of the vision by the following three organizations: AU,
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SADC and EAC. Participants were split into groups: two AU, two EAC, one SADC.

Punied by

Reporting back and open discussion

Groups reported back and a discussion followed. Many groups highlighted the need to concentrate at
the national level, for capacity building, harmonize policies at the regional level and to include market-
based approaches to ABS.

Compilation of the comments by each region:

Group 1- AU
Strategic Obijectives:

e Contact and involve AU NEPAD in ABS Initiative;

e COMIFAC omitted scientific research to improve genetic resources and it should be added to
the strategic plan; and

e Link ABS to poverty alleviation.

Specific Objectives:

Coordinate ABS management at appropriate levels;

Proactively develop income opportunities for genetic resources and TK;
Review the AU model law and update as needed;

Finance scientific research, technology transfer in generic resources; and
Review gaps in implementing the model law.

Group 2 - AU
The second AU group suggested that the COMIFAC strategic and specific objectives are relevant to
the AU, but should be modified to reflect the following points:

o Elaborate African regional guidelines in a way to develop, strengthen and implement the
institutional, legal and operationalization mechanisms regarding ABS for genetic resources in
each country;

e Strengthen capacity building for stakeholders at national level for the ABS process

implementation;

Promote and protect genetic resources and associated TK;

Improve knowledge on bioprospecting and biopiracy in Africa for the benefit of African people;

Put in place a financial mechanism for ABS processes in the region; and

Establish a strategic partnership within Africa and outside.

Group 3-SADC
Strategic objectives:

e Harmonize of policies;

¢ Identify and strengthen pool of experts;

e Turn regional strategy to regional policy;

e Collaborate amongst stakeholders;

e Transboundary issues and bioprospecting issues; and
e Creation of an enabling environment.
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Special objectives:

Strengthen capacity building;

Capacity building for local communities;

Harmonize of policies and guidelines;

Capacity building for local communities;

Facilitate dialogue and engagement on ABS amongst stakeholders;
Monitoring mechanisms;

Sustainable funding mechanisms;

Awareness of biopiracy and bioprospecting issues; and

Value TK.

Group 4 - EAC

Group 4 stated that COMIFAC's strategic objectives are relevant, adding that the EAC faces similar
challenges but that the 3-5 year time frame is too long.

Under specific objectives, they suggested:

There is a need for an ABS sector committee of EAC;

More work needs to be undertaken to promote knowledge on biopiracy;
Create regional enforcement laws on biopiracy; and

ABS should be self sustaining.

Group 5-EAC

Under strategic objectives they suggested the following modifications:

From 2008-2015 in order to meet MDG obligations;

Develop and implement legal, institutional and technical aspects of the ABS process; and
Facilitate the harmonization of national and sub-regional policies and strategies on ABS.

Under specific objectives they listed:

Promote knowledge management on ABS;

Compile case studies on biopiracy with a view to developing mechanisms for its prevention;
Develop CEPA programmes on ABS issues; and

Develop mechanisms for sustainable financing of the ABS process

Open discussion

In the brief discussion that followed, a number of points were made:

Punied by

It is important not to over emphasise the regional issues, instead focusing on developing clear
national policies;

Concern that the different levels will not adequately engage each other;

COMIFAC plan has a market focus and this is its genius;

ABS is about using the market to drive the system including generating benefits; and

There is a need to strengthen the pool of experts, perhaps creating an African specific group.
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Downloads
For | Nairobi 12-07 Pisupati.pdf 53 K
v Nairobi 12-07 Njogu.pdf 155 K
o Nairobi 12-07 VanDenAssum.pdf 307 K
v Nairobi 12-07_Finan.pdf 45 K
For | Nairobi 12-07 Mwinzi.pdf 1.6 M
v Nairobi 12-07_Pfeiffer.pdf 59 K
o Nairobi 12-07 Objectives.pdf 134 K
v Nairobi 12-07 Vision.pdf 125 K
o Nairobi 12-07 Bissessur.pdf 167 K
For Nairobi_12-07 _Mamboundou.pdf 197 K

Tuesday - December 4, 2007
Opening Presentation

Suhel al-Janabi provided an overview of the conceptual progress of the Initiative since the Cape Town
workshop.

From Montreal to Geneva

e Current status of the ABS negotiations: report from WGABS-5
Valerie Normand, CBD, Montreal

Valerie Normand presented on the negotiations of the international regime on ABS. Her presentation
included the history of the ABS process from COP 1 to COP 8, including WG 4 which bore the
‘Granada Text'. She also presented on the Co-chair’s plan to hold WGABS-5 & 6 as one session and
ran through the outcomes of WGABS-5 and the agenda for WGABS-6 to be held in January in
Geneva.

e Common and different positions in the negotiations
Fernando Casas & Tim Hodges, Co-chairs of the WGABS

Fernando Casas and Tim Hodges, co-chairs of the WGABS, presented on common but differentiated
positions in the negotiations. They explained their role as Co-chairs, the challenges ahead suggested
ways for African negotiators to prepare for WGABS-6.

Fernando Casas and Tim Hodges, co-chairs of the WG ABS, presented on common but differentiated
positions in the negotiations. They introduced themselves and explained what their job as Co-chairs
entails. Within that explanation, Tim Hodges explained that one of their strategies is to push
negotiators to say why they took the positions they took. He said that Africa was the one region most
ready to adopt this modified approach. He further described the negotiating process as a dance.
Adapting the metaphor, Fernando Casas explained that it is similar to cooking, in the sense that there
are as many cooks as there are parties to the CBD. He said that the challenge is persuading all the
cooks present to develop a single recipe.

Fernando Casas explained that huge questions still remains relating to the overall aims of the
Convention into which the ABS process feeds. Until those questions are resolved, agreement over the
regime will be elusive. Tim Hodges followed this up by explaining that the divergence of views over the
role of the regime, from those that want tit to solve “all the issues”, to those that don’t want a regime at
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all, is a significant stumbling block. The challenge of the working group is to agree that there is more
than one way to affect change at the policy level and within that framework but to coalesce around
core principles that everyone can live with.

Tim Hodges concluded by suggesting that the best way for African negotiators to prepare for the
meeting is preparing to lead and to base interventions on real cases and experiences. He said it was
riskier, but has potentially high payoffs. Fernando Casas urged the African delegations to involve as
many of their experts as possible in the preparations, including trade, and financial experts as well as
environmental and legal experts.

The African perspective

Sem Shikongo, speaker of the African Group, introduced himself and explained his role as the African
spokesperson. He highlighted how negotiators think at the national level, but are open to the inputs of
NGOs representing marginal interests. He highlighted the shortcomings of the African countries
having lesser numbers in their delegations than those from developed countries.

Negotiators and national biodiversity focal points were invited to the front of the room to present their
views on where the African group is in the ABS negotiations.

The African negotiators and national biodiversity focal points made a number of points, including:

e Africa needs to further negotiate among themselves before negotiating with the world,;
supporting local communities is vital,

e disclosure of origin at patent is important;

a mandatory certificate of origin is required,;

a unified position at the negotiations is politically expedient;

unless the international regime attends to the needs of the African people, the regime will
undermine the continent’s development;

e Africa still needs to focus on its capacities at the local and institutional level.

Following the presentation and comments, participants made a number of comments including:

e A participant from Zambia explained how they choose delegates to attend the COP;
e Most of the indigenous contributions are made in regional meetings as opposed to in
plenary. She also highlighted the need to reach out and build capacity with indigenous people.

Sem Shikongo responsed to a number of questions. He explained:

e Contact groups are set up to resolve difficult issues.

e Consultations in Africa is a problem due to logistics, which is why forums such as this
established by the Initiative are very welcome.

e Regional meetings also take place at the meetings.

e He concluded by saying that all the statements at Montreal can be made available.

Dr. David Hafashimana, also a negotiator form Uganda, explained that the sharing of information
among stakeholders ahead of meetings is essential but seldom undertaken because of financial
constraints. He called for inputs from civil society organizations and suggested they contact their
governments to be included in the delegations. He closed by explaining that although working groups
have simultaneous translation, contract groups are only conducted in English, thus excluding
Francophone countries.
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The agenda in Geneva

Fernando Casas & Tim Hodges, Co-chairs of the WGABS

The co-chairs explained the agenda for WGABS-6. The central idea is to move from the range of
views, taking into account the inputs, towards concrete options. The key questions will be:

Nature: legally binding or not;

Scope: what will the regime cover;

Objectives: a vital question to be resolved if the negotiations can proceed; and
Elements: what will it include.

The working group also wants to draft decisions to take to Bonn COP 9. They added that process will
be a component of the deliberations as they will need to decide on the number of meetings and types
of meetings: expert or parties.

They concluded by saying that the most important issues are the objectives, concrete options on
elements and process.

They called for questions and comments, which included:

e regarding fair and equitable benefit sharing, there should be a consideration of the fair and
equitable sharing of costs;

e Although Africa is promoting indigenous rights they must remember that it is important to deal
with international issues at the level that they can best be deal with i.e. at the national level,
whereas, other issues within the ABS regime are best dealt with at the international level; and

e What are the minimal elements of an international regime?

Tim Hodges gave some answers: he suggested that he intends to push for an international regime by
2010. He said that he embraces divergent views, and that not all issues will be resolved but some will
be and they will be in. He felt the big issue relates to TK and indigenous rights within the regime.

Fernando Casas added that those insist that ABS can be solved at the national level are ignoring the
reality that ABS in inherently multilateral. He also argued that an anything goes attitude is important to
unpack the issues, but that parties then need to build on that to converge towards consensus. He
concluded by saying that key questions relate to the involvement of indigenous people in PIC and to
the sharing of benefits. He further added that the interlinking of the three aims of the CBD is the
overarching challenge that is evident in the ABS debate.

Tim Hodges concluded by stating that a failure to agree on a regime by 2010 will have an effect on the
standing of the Convention itself.

“Reflections on the Reflections”

Working groups on agenda topics of the negotiation process

Participants engaged in a group exercise. The groups were asked to join groups falling under the
following categories: benefit sharing; access; compliance (certificate); TK; capacity building; and
scope, nature and objectives. They were asked to identify and discuss the existing positions based on
documents provided; then formulate “messages” in the form of recommendations to the negotiators
about the issues.

Groups reported back in brief. The actual results were presented on Friday.
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TK Group

The TK group discussed a number of case studies and how TK related to it. They discussed how TK
can be conserved, within the context of various case studies. They discussed the inclusion of
indigenous people’s views in negotiations.

Scope Group

The scope nature and objectives group reported that there were disagreements about the resources to
be covered, but eventually derivatives products and associated indigenous knowledge were

included. They suggested that the wider the scope the regime is, the more complex it becomes. They
insisted on a legally binging regime and that private international law should be used to settle
disputes. They argued that it would be expedient to leave very difficult issues off the table to get an
agreement.

Capacity Building Group
The capacity building group suggested boosting capacity at each level, but said it had been hard to
determine the priorities.

Compliance and Certificate

The compliance and certificate group reported a need for a legally binding and mandatory

system. Regarding liability and redress, they argued for a system of compliance. They suggested the
certificate may apply retroactively, to extend to material that is already transferred.

Equitable Benefit Sharing Group

The equitable benefit sharing group reported a consensus that the national biodiversity focal point
should be the state or the local community, focussing on the point that although it is the state in Africa
who owns the resources, the law is set up to benefit local communities. They dealt with the issue of
derivatives, and argued that negotiations should keep derivatives an products in the text until
decisions are taken on the issue.

Access Group

The access group distinguished between tangible and intangible resources. The linked access to
compliance and customary law among other things. They, like other groups, discussed products and
derivatives.

Downloads
F o Nairobi_12-07 Flowchartlnitiative.pdf 10.0K
o) Nairobi 12-07_Normand.pdf 426 K

Wednesday - December 5, 2007
ABS experiences

Marula oil from Namibia: ABS and biotrade, presented by Pierre du Plessis, CRIAA SA-DC,
Namibia

Pierre du Plessis, presented on Marula oil from Namibia. He discussed its properties, uses and
cultural value. He explained how partnerships between women’s groups and commercial interests
developed its production and marketability. He explained the challenges and considerations about
patentability detailed the consultation and outlined the benefits and the lessons learned, including
listening to the market.
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A number of comments and questions following the presentation. They included:

e Confidentiality agreements are not good for local communities?
e What level were the women involved and how have the lives of the women changed?
e What percentage goes to the women and what is a process patent?

Pierre du Plessis explained that confidentiality agreements are for the companies commercializing the
product, that women’s incomes have increased, and that women are involved in the women'’s
cooperative AGM.

ABS and sustainable use of Baringo Aloe in community forests

Kavaka Watai Mukonyi, Kenya Forestry Research Institute (KEFRI), presented on ABS and
sustainable use of Baringo Aloe in community forests. He explained the importance to conservation
and sustainable use of research on biodiversity and regulatory frameworks. He described aloe
exploitation in Kenya, relating to the Baringo Aloe Partnership, including the research undertaken and
specific objectives of the project, the beneficiaries and relevant CITES regulations. He detailed lesson
learned including the need to develop strong community institutions.

Following the presentation there were a number of questions, including:

How successful is the project comparing to the income?

What is the number of people involved it the factory and how are they benefiting from it?

Regarding the community, are they legally constituted?

Why are you concentrating in Baringo? How will you broaden the benefit sharing across

communities and countries?

e How many people are involved?

e How has the TK been dealt with?

e Is there a programme to look at the community issues about how they will use the 40%?

e What are the challenges at the sub-regional level dealing with the transboundary nature of
aloes.

e Who funded the communities to negotiate the contract.

Kakvaka Watai Mukoni responded by explaining that:

o the communities supply the sap, gel and flowers;

e The project is for more than just Baringo;

e Communities have established a cooperative;

e There are 60 types of aloes, but no aloe vera,

e There is a move towards non monetary benefits such as the transfer of technology, and
spreading the benefits of those jobs and skills;

o KWS is working to stop the illegal trade in aloes, some of which is smuggled to other African
countries before being exported from there;

e Up to 600,000 people will benefit from this benefits sharing arrangement;
e TK s protected by the acknowledgement of the knowledge and who owns it;
o KWS is working with communities around issues of TK to assess what is best commercialized,;
e They are looking for funds to further develop how the communities are going to use their
funds.
BMZ @)zt afeszs T [ ] giZ-ems==.
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Bioprospecting Prunus africana in Uganda

Dr. David Hafashimana, National Forestry Resources Research Institute (NaFoRRI), Uganda,
presented on the use and commercialization of Prunus africana. He provided background to Prunus
africana before he gave details of the Ugandan MTA. He outlined the benefits and the expected
contribution to poverty alleviation as well as lessons learned which include the fact that biodiversity
can be used for poverty alleviation, but sustainability is vital.

Questions from the participants included:

Who is benefiting?

Whose TK was used?

Is there provision for the drug to be affordable to the people of the region?
What other international law regulations were considered?

What PIC was obtained?

How are you harmonizing ABS regulations with other partners?

How do you ensure protection of the material and monitor the change of use?
How do you intend to address the capacity needs of the farmers?

How would an international regime change the situation?

David Hafashimana made a number of points, including:

e The project is still at a research level.

o Before a CITES permit is given the owners of the trees must have been paid.

e He pondered when a product changes from being a biological resource to a commaodity.

¢ Ugandans have identified the way to debark sustainably.

e PIC was not such an issue because the use of Prunus africana was already known and the
trees grown widely across Africa.

e Institutional skills are already on the way, but because of the nascent stages of the projects
communities are not being trained.

e Inventories are being produced.

e He warned about moving too quickly to commercialization because of the potential to
stimulate illegal sources.

e |f an international regime was in place, the certificate would help greatly to monitor the
transfers of Prunus.

e In situ and ex situ conservation is managed by the Ministry.

e The re-growth period for bark seems to be between 5-8 years.

Suhel al-Janabi explained that regarding the way Prunus is valued, that Uganda is far ahead
Cameroon where it is seen as a pure commodity. This is a case where the same resource is managed
very differently. He suggested that there may be scope for a regional meeting looking at one resource
such as Prunus.

Thaumatin from Cote d’lvoire

Bernard Brou, ABS National Focal Point, Céte d’lvoire showed how Thaumatin appears in nature and
the sweetening properties of the fruit which is 100,000 times sweeter than sugar. He explained that an
American company has a patent over its properties, identified further actors and explained that there is
no benefit sharing agreement.
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Following the presentation there were a number of questions and comments from participants,

including:
e Is all lost or can rights be regained?
e Is there any employment being generate in Cote d’lvoire?
e The crop belongs to the people and must not be lost.
e They could still use their own genetic resources, and that they could go ahead and develop

their sweetener on the grounds that it is biodiversity supporting and providing benefits for
communities.
e Patents and challengeable and GRAIN and the Gaia Foundation could assist in this regard.

Bernard Brou said that the resource has already gone and regaining it is too late. He does want to
explore how local benefits can be generated and stated that although Cbéte d’lvoire does not have any
industrial production of the plant, he argued that Africa could not get it back, calling it a case of genetic
misappropriation.

Malaria remedies based on traditional knowledge

Dr. Dorothy Balaba, THETA, Uganda presented on malaria remedies based on TK. She outlined the
elements of the ABS arrangements, the type and quantity of the resource and the associated TK, PIC,
and the type of benefits (including non-monetary benefits). She outlined the challenges that include:
over expectation; communities not being well organized for the trust fund; the licensing process; and
the fact that few people understand the ABS legislation guidelines.

Following the presentation there were a number of questions and comments, including:

How effective is the cure and will it become a global drug?

What measures are there to promote awareness about it?

What is a sufficient level of consultation before you can say there was PIC?

How do you harmonize the work of orthodox and native practitioners?

How do you begin to work with the communities?

What are you doing for awareness raising?

If you sign a MoU with one community? Does it not leave out other communities?
To what extent have you worked with other traditional products?

e What PIC was sought from the communities?

Dr. Dorothy Balaba answered by making the following points:

e Research is phased, but partners have not been identified to do phase 1 and 2 of the trials.

e THETA works with traditional healers for a long time, and uses focus groups to explore their
knowledge.

e THETA considers the TK to belong to the communities.

e THETA can only do as much as possible, because even the communities are exploited by
their leaders.

e On access to information, THETA state that they will not pass on the information without
seeking further PIC.

e She explained that there are a number of reasons why traditional knowledge is not being used
as much as it should, while medicine from the local health centre remains unaffordable. As a
result in some areas the incidence of malaria is actually increasing.
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ABS and TK: the medicinal plant Ocimum kilimandscharicum

Dr. Wilbur Lwande, icipe - African Insect Science for Food and Health, Kenya explained that
properties of Ocimum kilimandsharicum were already known and in the public domain and include the
treatment of colds and the use as a mosquito repellent. It was commercialized into a number of
products under the trade name Naturub. The aim of the project is to empower the community to
produce the medicinal plant (raw material) and process it. He outlined the sharing of benefits with
communities in the Kakamega forest and the protection of the ecosystem.

Following the presentation there were a number of questions and comments, including:

It was praised as a good example of using benefit sharing to protect TK and to biodiversity;
The uses of the medicine are going back to the community.

How do you avoid the company becoming removed from the communities?

Who owns the forest resources that are used?

e What measures are put in place to protect the owners of TK?

e Although the information was in the public domain, the resource was still in the areas
inhabited by the community, so access should still an issue.

Dr. Wilbur Lwande answered with the following points:

¢ In Kenya there was no law on access until 2006. There was only a framework. Now the law
stipulates that individuals and companies have 6 months from the time the law came into
being to become compliant including requirements relating to PIC and MTA.

e The forest is a protected area so KWS is providing access to ICIPE on the basis that their
work is providing benefits directly to the communities and indirectly to the nation.

e Most people destroy the forest because they are unaware of the benefits a forest can give.

e All the development was done locally brings direct benefits.

e The project now encompasses 600 people and a percentage of their profits go into a trust fund
to assist other communities.

e They ensure that there is a wide benefit by helping communities near forest resources to
better understand and profit for the forest, something that in turn benefits the nation.

e ICIPE aims to improve rural livelihoods, so this work falls under their mandate.

e ICIPE is a not for profit body and all benefits go to the communities and to protect biodiversity.

Classical Biological Control, Invasive Alien Species, and ABS

Dr. Fabian Haas, icipe - African Insect Science for Food and Health, Kenya provided information about
the biological background of classical biological control and invasive alien species. He detailed a
number of case studies, including: the cassava green mite and cassava mealybug; exotic stem borers
in South Africa; water hyacinth in Lake Victoria; the diamond back moth on cabbage; fruit flies on
mangoes; and invading Liriomyza leafminers.

Following the presentation, there were a number of questions and comments, including:

e Will climate change affect the work if icipe?

e In Egypt the water hyacinth was dealt with mechanically, but a shrimp was introduced that
feeds on the hyacinth. But there the shrimp then caused problems.

¢ Indigenous knowledge may be involved more than is given credit for.

Dr. Fabian Haas explained that climate change will affect insects, that will in turn direct icipe’s
research; that biological control needs up to 3 years to take effect; but questioned whether there was
TK involved in the research of the natural enemies.
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Guided tour through the facilities of icipe - African Insect Science for Food and Health

Punied by

Participants were split into groups and given guided tour of icipe’s facilities. They visited the insect
collection room in which over 20,000 insects are contained and were given presentations and shown
examples of three of the laboratory’s current research projects, the first relating to mango infecting fruit
flies (batrocera invaders) and red spider mites and Agromyzil leafminers that both affect tomato plants
and bean plants.

Downloads
@ Nairobi 12-07 duPlessis.pdf 7.4 M
o | Nairobi 12-07 Hafashimana.pdf 141 K
| Nairobi 12-07 Brou.pdf 5.3 M
o | Nairobi 12-07 Balaba.pdf 785 K
| Nairobi 12-07 Haas.pdf 534 K

Thursday - December 6, 2007
ABS and protected areas

Financing protected areas through ABS: Option or contradiction?, presented by Suhel al-Janabi,
GeoMedia GbR, Germany

Suhel al-Janabi began by providing a historical background to protected areas (PAs), illustrating how
top down the thinking used to be. He illustrated how the 2003 Durban World Parks Congress entitled
“people’s and parks benefits beyond boundaries” was a turning point. He gave differing conceptions of
protected areas and outlined the possible effects of climate change as a threat to species. He
concluded by highlighting finance as the main challenge for PAs.

Following the presentation there were a number of questions and comments:

e There are paper parks although national approaches attempt to finance the parks.
e How can ABS help finance PAs?

Suhel al-Janabi commented that other approaches such as global views and ecosystem approaches
need to be considered.

Tai National Park: ABS in a post conflict situation, presented by Bernard Brou, National
Commission of Sustainable Development, Céte d’lvoire

Bernard Brou illustrated the number and location of Cote d’lvoire’s national parks and protected areas,
which represent all the ecosystems. He explained that there are no regulatory provisions on sharing of
benefits arising out of the use of genetic resources. He detailed the opportunities for ABS financing,
but stated that the first task is to establish a national level ABS regulating framework to enshrine the
bottom up approach.

Multiple use zones of Protected areas: an approach to ABS for local communities, presented
by Dr. Dominic Byarugaba, Mbarara University of Science and Technology (MUST),

Uganda explained that conservation efforts in Bwindi caused conflict between local communities and
park officials. The research he outlined centred on the multiple / competing uses of the forest. He
detailed the objectives which were to meet the social and economic needs of local communities while
promoting conservation of the park and address conflict.
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Following the discussion, there were a number of comments and questions, including:

How can non-experts be kept out of the PAs?

How is PIC obtained from the communities?

To what extent are local communities involved in tourism;
How is the 20% that communities receive split;

How have you dealt with human-animal conflict;

How do you determine the size of MUZs.

He answered the questions by explaining that: communities use the money for joint facilities such as
schools; that communities are involved in tourism; the size of 20% is considered the highest level that
can be MUZ in protected parks. He also explained that they have ensured that the lives of the pygmies
and other local communities are included in the tourism.

Novoymes / KWS case study

Novozymes Corporate Presentation, presented by Dr. Andreas Drews, Deutsche Gesellschaft fur
Technische Zusammenarbeit (GTZ) GmbH

Dr. Andreas Drews explained that Novozymes is the world leader in industrial enzymes and micro-
organisms. He outlined their business base, corporate approach and global market projections and
detailed their new products and gave an overview of their structure and turnover.

Biotechnology/bioprospecting agreements: The KWS case, presented by Dr. James Njogu, Kenya
Wildlife Service (KWS)

Having demonstrated the nature of Kenya'’s biodiversity, Dr. James Njogu stated that the vision of
KWS is to become a world leader in wildlife conservation. He outlined KWS’s approach to
bioprospecting, which includes inter-institutional collaboration. Sustainable conservation, access, and
benefit sharing are the principles on which their approach is based. He also detailed the experiences
and lessons learned from the Memorandum of Understanding negotiating process. He gave brief
details of the components of a standard research and development MoU.

Following the presentation there were a number of questions and comments, including:

e Which parks are included in the MoU and for how long are do they have access for?

Why was Novozyme chosen over local industries?

Please re explain the ABS aspects, the feeling is that ABS is in there as words only?

What types of enzymes are being extracted?

Where is the community involvement?

e What is the benefit sharing agreement and is it possible a deal until we have the certificate of
origin?

e Whatis the local share of consumption of the projects and what pressure is being placed on
our resources?

He answered the questions by stating that:

e All stakeholders have to be involved.

e Novozyme has no exclusive rights. They are provided access to exploit the fungi with a view
to developing and commercializing products.

e KWS and Novozyme will share the benefits.

e Much of the local industries are foreign owned and because it is not an exclusive right, local
companies can express interest.

e The partnership is bona fide.

Punied by mgiamanied by

4
DANISH MINISTRY Pregramne inlasaatiog
OF THE ENVIRONMENT wHraity G

la francophonie




Access
Benefit

and

Sharing

The ABS Capacity Development Initiative

Punied by

e He clarified the fact that the work is not genetic engineering.

e He explained that compared to poaching, enzyme research does not reduce game in the
parks.

e Many products are consumed locally.

e The benefits will trickle down via the Kenya Community Service.

Dirk Jung reminded participants about the 4 questions they were asked to bear in mind:

1. Access to protected areas: what has to be particularly considered?

2. Who should decide about access permits?

3. Benefit sharing: which stakeholders may benefit from the utilization of genetic resources from
PAs?

4. How can ABS agreements contribute to financing the management of PA’s?

The regulators perspective, presented by Anne Angwenyi, National Environment Management
Authority NEMA), Kenya

Anne Angwenyi explained that pre-2006 there was no ABS regulatory scheme. She stated that in
2006 there was passed the Environmental Management and Coordination (Conservation of Biological
Diversity and Resources Access to Genetic Resources and Benefit Sharing) Regulations and provided
details of its provisions. She explained that KWS requires PIC; an MTA and to have a valid access
permit (issued by NEMA) and are subject to a transitional provision (6 months). She underscored the
fact that the spirit and purpose and the law is to facilitate access to Kenya'’s genetic resources in a
regulated manner, promoting benefit sharing to local communities and Kenyans at large.

Following the presentation there were a number of questions and comments, including:

e Isthe MoU available?

e How are the communities being involved?

e From whom would KWS seek PIC from?

e Has transfer of enzymes begun?

e Have the licensing fees been organized.

e A participant from Burundi explained that during the worst time in the war Kenya welcomed
human and animal refugees. She asked about the return of the Chimpanzees.

Anne Angwenyi answered the questions by saying: that one can put in a futures clause to deal with
issues that may arise and to include an arbitration clause; the ABS laws are gazetted and are
therefore law now; and some NGOs and CBOs were included in the negotiation. Regarding PIC, she
explained that when land is a PA, only the Agency has jurisdiction over the resources contained
therein. She concluded by saying that the MoU is not yet operational, owing to the fact that it has not
been finalized, and advised KWS to upgrade the MoU to a more comprehensive contract.

Email to Ole Kirk, Novozymes: “What we would like to ask you”

Participants framed 8 questions for sending to Ole Kirk, Novozymes. The email contained the
following 8 questions:
1. What CSR policies do you have?
From where else have you taken GR?
How are you complying with Kenyan ABS laws and regulations?
Are you aware of the provisions of the CBD?
What is the most difficult part of any MoU or Contract?
How long is the project going to be?
How many samples will be collected?
Where will the research be undertaken?

©ONO A~ WN
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Panel discussion with live telephone line to Denmark

Ole Kirk, Vice President Intellectual Property and Partnering, Novozymes, Denmark answered the
email questions and responded to further queries:

1. The information is on the home page (www.novozymes.com), but in general Novozyme does
try very hard to be responsible.

2. They had a agreement in China and Zimbabwe, and are now involved in Portugal and Kenya.

3. They are doing their best to comply, by going through KWS and negotiating an agreement.

4. They are well aware of the CBD.

5. The longest resulted from intractable financial terms.

6. They see the project being 5 years long. The agreements may take a while, but the exchange
process will be between 3 and 5 years.

7. This was in his view a very difficult question: between 100 and 1000 collected.

8. 2labsin the US and one in Japan and Denmark.

There followed further questions:

e How can Kenyan scientists be trained to assist Novazyme?

e Under the KWS agreement will scientists be trained?

e Has any material been extracted from Kenya?

e You are well aware of the CBD provisions, but have you any plan related to local
communities?

e Have you engaged in technology transfer agreements — and if so what is your experience?

e Are you dependant on TK?

Ole Kirk answered by stating that:

e No GR have been taken yet, but KWS will do the collection.

e The biodiversity focal points have been contacted and KWS will manage that element of the
agreement.

e Novozyme have many transfer agreements, for both providing and obtaining GR.

e Benefit sharing in the case of this agreement, will include technology, local capacity building
and skills transfer.

e We share the benefits with the parties to the contract.

e He explained that it is pharmaceutical companies that are more dependent on TK.

e The royalty payments are confidential.

Friday - December 7, 2007
“Reflections on the Reflections”

Groups continued their work begun on Tuesday on the elements to be discussed at ABS 6 under the
following categories: benefit sharing; access; compliance (certificate); TK; capacity building; and
scope, nature and objectives. They had been asked to identify and discuss the existing positions
based on documents provided; then formulate “messages” in the form of recommendations to the
negotiators about the issues. They further developed their output according to the week’s work.

Biodiversity Focal Points

The African focal points and negotiators reported on their work on Thursday. It was presented by Anne
Angwenyi, NEMA.
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Reporting back

The 6 groups reported back on their work.
Group 1 - Scope, nature and objectives

1. Scope: include GR, derivatives, and products and associated TK; exclude species listed in
Annex | of ITPGR; and exclude human GR.

2. Nature: insist on a strong, legally binding instrument for ABS; negotiate one of more
instruments which ensure international compliance with the national legislation; support the
use of international private law to enforce contractual obligations; and consider voluntary best
practice guidelines where consensus cannot be achieved.

3. Objectives: To regulate access to GRs, derivative products and associated TK in accordance
with objectives of CBD; to ensure the fair and equitable sharing of monetary and non
monetary benefits arising from the use of GR, derivatives, products and associated TK and
benefits to country of origin of the resources; ensure compliance with PIC and MAT after
resources leave national jurisdiction; and provide certainty to users and providers of GR.

Comments included:

e Alaw can be binding but not strong if its terms are weak and / or it lacks enforcement
measures.

It was suggested to add: “providing certainty to users and providers as an objective.”
Monitoring compliance is a challenge.

The IR will be toothless if it lacks compliance measures.

Some plants can be used as food and medicinal.

Group 2 - Access

1. States have sovereign rights over their genetic resources (tangible/non tangible) and access
should be compliant with their national legislation.

2. ltisimportant to link access to GR to benefit sharing and compliance.

3. The access framework should be compliant with CBD objectives (conservation, sustainable
utilisation and the fair equitable sharing and distribution of derived benefits thereof).

4. Where Traditional Knowledge (TK) is involved local and indigenous community and national

Competent Authority shall determine access to GR.

The issue of knowledge (TK/IK and scientific) innovation and practices is central to access.

It is critical to establish the reasons for seeking access.

Conditions for access must be establish before access and should Mutually Agreed Terms

(MAT) and Prior Informed Consent (PIC).

Now

A member of the group explained that the KWS case study led to the 7th recommendation.

Comments included:
o Knowledge is central to the linked issues of access, benefit sharing and compliance.
Group 3-TK

1. TKin Africa is facing critical threats from conflict, natural calamities, technology, lack of
documentation, dynamism among others. Therefore there is a need to develop strategies that
can be used to conserve TK.

2. Conservation strategies include documentation of TK that should be owned by the
communities, development of sui generis systems to protect TK and should be included in the
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IR, taking into consideration the national and regional instruments as well as international
ones.

For TK to be protected and retained there is need for capacity building and public awareness
for indigenous communities to know the value of their TK, benefit sharing and their rights in
regard to access to GR.

With regard to development and implementation of the IR recognition and involvement of
indigenous and local communities is important.

Article 8(j) and related provisions in the CBD should form the foundation in the development of
ABS international regime.

Institutional frameworks should be built from the local community levels going upwards to the
national, regional and international level and access to GR should consider the set framework.
This will ensure the active involvement of the local communities.

Comments included:

It is important to make the linkages between TK and other areas of ABS, most importantly
benefits sharing.

Group 4 - Benefit Sharing

Subject to the definitions, benefit sharing from products and derivatives should be included in
the international regime.

Minimum conditions for sharing benefits should be mandatory in the international regime,
national laws and MATSs.

The word “shall” should be used in place of “may” in paragraph 2,4 and 5.

In paragraph 3, the involvement of national authorities in the concluding of MATs must be
mandatory, with the active and transparent involvement of local / indigenous

communities. Alternatively, the MATs must be agreed with local / indigenous communities with
the active involvement of national authorities.

Negotiators should insist on technology transfer being covered in the regime and that it should
be on favourable terms to developing countries (clause 8).

Negotiators should have definitions of terms in the draft regime.

The international regime should provide for measures to ensure that benefits reach local /
indigenous communities who should decide on how to utilize the benefits.

Questions and comments included:

Punied by

If there is no link to TK, how do you bring the communities into benefit, and if there is sharing
with some communities, then why not others?

How does one share benefits when the link with communities is not direct?

Not all funds go directly to the communities, but will go to a benefit sharing trust fund.

The philosophy is not “giving” benefits, but sharing benefits. Accordingly, the sharing of
benefits is linked to the contribution.

Where genetic material is collected in areas free of people, although the link is not direct,
communities close to that area should share the benefits because of the link to the land.
“Input” is diverse.

Cases and situations vary greatly, and as result the benefit sharing provisions will differ
according to the country/ region/ case.

In cases where the knowledge or resource belongs in the public domain, such as Teff in
Ethiopia, it is very challenging to share the benefits effectively.

Whether inside or outside national parks, research should link to the people.

Community based natural resource management is an important management tool to enhance
benefits to communities.
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Group 5 - Compliance

1.
2.
3.

It should be a certificate of origin that is mandatory and complies with national laws.
There should be an international legally binding instrument.

There should be a liability and redress system of enforcement at national and international
level.

There is a need to look at compensation for pre certificate extraction.

There should be an ABS monitoring system for compliance globally.

There is need to access to information on compliance.

Capacity to implement should be addressed.

No ok

Questions and comments included:

e What form does the group see for the liability and redress system?

e How can we ensure that one country complies with another country’s national measures?

e There is a need to establish an arbitration system / forum to resolve any disputes that arise
with a view to compensation.

e There could be a provision at the national level for criminal liability for breach of the rules.

e There is a need to recall the Ugandan case study, when thinking about restitution.

Group 6 - Capacity building

Establishing a financial mechanism to address the issue of capacity building.
There is need for technology transfer from the outset of an agreement.
Developing capacity for legislation on ABS issues.

Enhance negotiation capacity of negotiators and stakeholders.

Build capacity of the AU and NEPAD on ABS issues.

Build capacity for ICT on ABS at all national focal points.

ogkrwhE

Questions and comments included:

e How do we conceptualize capacity building? There is a need to unpack capacity building to
prioritize the items. Developing a fund for capacity is difficult, it is better to ask GEF to open a
new window for funds.

e There is a need to understand who should do capacity building and how it should be done.

African negotiators have consistently argued for funds to be channelled to GEF, to allow for

African countries to access those funds.

There should be a pool of experts who can be chosen to assist in capacity building.

GEF has a focus on ABS capacity buildings, but a major challenge is accessing those funds.

Political will of African leaders to drive the ABS agenda is vital to the path ahead.

NEPAD and the AU should be encouraged to harmonize their programmes.

There is need to build on what the Initiative is doing.

The NBFP points need to be assisted by the CBD Secretariat to access funding.

National legislation is a high priority.

Co-chairs thoughts, with Fernando Casas & Tim Hodges, Co-chairs of the WGABSThe Fernando
Casas and Tim Hodges gave their impressions of the workshop and made concluding statements.

Tim Hodges began by making a number of points. He explained that as Co-chairs they cannot
endorse any particular approaches. He continued to make a number of points. Like regions, they are
also on a learning curve. The co-chairs want the negotiators to tell them why they want the options thy
will call for. More discussion must take place on what can be done at the national and at the
international. Priorities have to be set. He said that there is an assumption made that the international
level can stimulate and dictate what happens at the domestic. But they urge countries not to wait for
the international regime to at the national level. Domestic discussion must continue.
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Fernando Casas stated that we are not at the beginning of the process. Indeed, ABS it has been
developing since the birth o the CBD 15 years ago. Considering of other peoples views is vital to this
process. Recalling that most CBD parties do not have national laws and urged countries to get into
this area of policy. In Lima, he reminded participants, it was noted that 70% of all access activities are
linked to research.

Tim Hodges, on behalf of both Co-chairs thanked the participants and the organizers for the invitation
to the meeting.

Sem Shikongo concluded the session by arguing that the messages presented were akin to a wish
list, and called on participants to prioritize their suggestions.

The way forward, next steps

Dr. Andreas Drews presented the way forwards as envisaged by the organizers of the Initiative and
then asked for further suggestions from the participants.

Initiative Plans

2 day delegation briefing / discussion in Geneva pre-WGABS-6.

Similar briefing pre-COP 9 in Bonn.

Regional workshops COMIFAC.

Negotiation skills for SADC and West Africa Region.

Céte d’lvoire workshop (TBD).

University of Cape Town drafting a technical ABS course aimed at implementation in SADC
with linked 1 week training (July / August 2008).

e 3rd Africa Capacity Development workshop (Nov — Dec TBD).

Participants’ Suggestions

e ABS development in W Africa with ABS awareness raising among various stakeholders.
e Liberia — assistance regarding ABS legislation / regulations.
e Provide submissions to CBD and “why’s” to negotiators.
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