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PROMOTING LAWS FOR BIODIVERSITY - COP12
Defining Priorities, Actions and Partnerships

Breakout Theme 1: Building Legal Frameworks to Implement the Nagoya Protocol

With the entry in force of the Nagoya Protocol on October 12, 2014, countries are now faced with the
challenge of developing new or amending existing administrative, legislative or policy measures to meet the
obligations set out in the Nagoya Protocol. The challenge is immense, requiring laws and lawyers to consider a
wide range of cross-cutting issues from natural resource governance, intellectual property law, health, contract
and commercial law, indigenous rights, dispute resolution mechanisms, environmental protection, amongst
others. Innovative legal solutions are urgently needed to assist CBD Parties to achieve the global commitment
under Aichi Biodiversity Target 16, that the Nagoya Protocol is in force and operational, consistent with
national legislation by 2015.

No one-size-fits-all solution exists but valuable lessons may be learned by examining other relevant
experiences with:

= ABS-related national measures developed prior to the adoption of the Nagoya Protocol;

* Newly enacted measures (since the adoption of the Nagoya Protocol) including those that are still in draft
form; and

= Various ongoing processes and approaches taken by countries in developing administrative, legislative and
policy measures to implement the Nagoya Protocol.

Reviews of these country efforts have been conducted by various agencies to draw lessons learned from
experiences in South Africa, Australia, Brazil, India, Norway, the Philippines, Switzerland, Mexico, Namibia,
amongst others. These experiences highlight some common challenges including inter alia

= Establishment or designation of appropriate institutions to support the implementation of the Nagoya
Protocol (designation of competent national authorities, check points etc.);

= Scope of application of the national measures and legal status of genetic resources and associated
traditional knowledge (TK);

* Modalities and procedures for granting/ obtaining PIC;

* Modalities and approaches for negotiation and implementing MAT; and

= Approaches in developing effective mechanisms to meet the compliance and monitoring obligations
under the Nagoya Protocol.

Also of note, are regional-level legislative and policy developments that provide guidance in relation to the
implementation of the Protocol (i.e. the European Union Regulation on the Implementation of the Nagoya
Protocol and the African Union Guidelines for the Coordinated Implementation of the Nagoya Protocol on
ABS currently being developed).

An important lesson learned from the review of these experiences is that countries have or will likely have to
adopt adaptive approaches, undertaking learning-by-doing processes to develop their national ABS legal
frameworks. To accompany these long-term processes, tailored legal advice and legal advisors will be vital for
success. A new breed of laws and lawyers is needed to tackle these challenges, and sharing of experiences and
approaches will be key to promote rapid legal innovation in this area. Action and partnerships are key in this
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area, as global action is needed to support mutually consistent national legal frameworks that can ensure the
effectiveness of the Nagoya Protocol implementation.

Questions for Consideration

*  What is the status of your country’s efforts to build legal frameworks to implement the Nagoya Protocol?
What are the key challenges that are arising? How are/have these challenges been addressed and where
are promising solutions emerging?

* How can legal frameworks be built to contribute to mainstreaming and link ABS considerations with
related national law across sectors, especially the link to food and agriculture (International Treaty),
intellectual property and product approval processes, sustainable customary use, nature conservation and
sustainable development goals?

* How can Nagoya Protocol legal frameworks contribute to guarantee the protection and promotion of TK
associated with genetic resources and full engagement of indigenous and local communities and the
conservation of biodiversity?

* How can legal frameworks be designed to address difficult issues such as the differentiation between
commercial and non-commercial use, change of intent, how checkpoints will operate and to establish
functional procedures and modalities for granting/obtaining PIC and establishing MAT?

= What are the best approaches for offering legal assistance or building legal capacity to CBD Parties to
address these legal challenges and share and leverage on the wide range of emerging legal solutions?
How can this legal support be best incorporated into broader programs to assist CBD Parties with Protocol
implementation?

* What actions and partnerships can be built among actors involved in this field to effectively assist CBD
Parties in the implementation of the Nagoya Protocol?

Session Structure

The discussion will be led by moderators, Dr. Andreas Drews from the ABS Capacity Development Initiative
and Prof. Jorge Cabrera from the Centre for International Sustainable Development Law who will provide a
general overview on the theme and key questions for consideration. Following the briefing by the moderator,
participants will be invited to express their views on the core themes and suggested questions. Key points
discussed during the thematic breakout session will be reported back to the plenary session with the aim to
identify the promising legal tools and supportive partnerships needed to assist CBD Parties to make
meaningful progress on building legal frameworks to achieve Aichi Biodiversity Target 16.

What is expected?

The session aims at building a roadmap, identifying the most pressing issues, successful and innovative actions
could be replicated in this field, and partnerships and new programming urgently needed to provide support to
CBD Parties to build legal frameworks tailored to country contexts to implement the Nagoya Protocol.



