THE ABS LINITIATIVE DE

CAPACITY RENFORCEMENT
DEVELOPMENT DES CAPACITES
INITIATIVE POUR LA PA

General context for ABS contracts
CBD, Nagoya Protocol and beyond

Dr. Hartmut Meyer
ABS Capacity Development Initiative

30.11.2015, Paramaribo, Suriname

funded by mpdesmented by
BMZ * fo Eomaas 3 —— Q DANISH MINISTRY e 1
for Econeenie Cooperatiar L e ors & Al M f = I Z
snd Deveicpnant la francophonie OF THE ENVIRONMENT ale CLL)
NORWECIAN MINISTRY e as

*~ Ll » - OF FORIMGN ANTAIRS
,» e e e —_—
ﬁ IFon



ABS simply explained

Introductory film

<open here>



ABS-Logic of the CBD

“resource-rich” countries (“countries providing GR”)
should facilitate the access to genetic resources

MAT
Provider
PIC >

“technology-rich” countries (“countries with users”) shall
take measures aiming at sharing benefits arising from
utilization of GR and facilitating access to technologies

relevant for conservation and use
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ABS as rights-based approach

Sovereignty and ownership
UN General Assembly resolution 1803 (XVII) of 1962 declares the
"right of peoples and nations to permanent sovereignty over their
natural wealth and resources”

CBD Art. 15.1 of 1992 recognises “the sovereign rights of States
over their natural resources, the authority to determine access to
genetic resources rests with the national governments and is
subject to national legislation.”

UN Declaration of the Rights of Indigenous Peoples (UNDRIP) of
2007 Art. 31.1 determines that indigenous peoples have a right
over their genetic resources and traditional knowledge, including

their intellectual property over such traditional knowledge
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What is ABS?

ABS is defined as

regulating access to genetic resources and associated traditional
knowledge ensuring fair and equitable sharing of the benefits
arising out of their utilization
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Who is involved in ABS?

Providers
Legal owners of genetic resources and associated traditional

knowledge (e.g. natural and legal persons, communities)

Custodians of genetic resources and associated traditional
knowledge without legal titles

Users
Public institutions and private companies utilising according to

NP Art. 2 (c) and their researchers and legal representatives
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How does ABS work?

It is based on:
Negotiations between the provider and the user to develop
mutually agreed terms (MAT) that ensure that the benefits
from the utilization of genetic resources and associated

traditional knowledge are shared fair and equitably

Prior informed consent (PIC) being granted by a provider of
genetic resources and associated traditional knowledge to a

user
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Importance of the Nagoya Protocol
for ABS

International definitions & principles
Providing for some definitions

Enhancing legal certainty, clarity and transparency for
users and providers by requiring its Parties to:

Provide for fair and non-arbitrary rules and
procedures to access GR

Take measures to ensure benefit-sharing

Monitor utilization of GR and ensure users’
compliance with MAT and national ABS regulatory

frameworks
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Definition of genetic resources

CBD Art. 2

Genetic resources refer to any material of plants, animals,
microbes or other origin that contains functional units of heredity
(DNA) and that has actual or potential value.

These resources can be collected in-situ, including populations of
both wild and domesticated species, or taken from ex-situ:

Living in situ within ecosystems and natural habitats
Living in situ on farmers’ fields or in herds and stables

Stored ex situ in zoos, botanical gardens, private or public
microbial collections
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Definition of utilisation

NP Art. 2

“Utilization of genetic resources” means to conduct research and
development on the genetic and/or biochemical composition of
genetic resources, including through the application of biotechnology
as defined in Article 2 of the Convention;

“Biotechnology” as defined in Article 2 of the Convention means any
technological application that uses biological systems, living
organisms, or derivatives thereof, to make or modify products or
processes for specific use;

“Derivative” means a naturally occurring biochemical compound
resulting from the genetic expression or metabolism of biological or
genetic resources, even if it does not contain functional units of
heredity.

30.11.2015 Workshop on the Negotiation of MAT 10



Concept of utilisation

N 7

Animals, plants, Research and development * pharmaceuticals
fungi, microbes, on the genetic and/or « seed and crop protection
viruses biochemical composition « personal care and cosmetics
* Commercial * botanicals and horticulture
* Non commercial * plant and animal breeding
based on PIC / MAT

A large number of actors involved in product development,

often more than one provider, rarely one user
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Principles & procedures for access
to genetic resources (1)

NP Art. 6 - Exercising souvereign rights over natural resources
Subject to the PIC of the Party providing such resources that is the
country of origin of such resources or a Party that has acquired
the GR in accordance with the CBD, unless otherwise determined

Provide for legal certainty, clarity and transparency of their
domestic ABS legislation or regulatory requirements

Provide for fair and non-arbitrary access rules and procedures

Provide for a clear and transparent written decision by a
competent national authority, in a cost-effective manner and
within a reasonable period of time

Provide for permit or its equivalent as evidence of the decision to
grant PIC and of the establishment of MAT, and notify the ABS CH
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Principles & procedures for access
to genetic resources (2)

NP Art. 6 - When ILCs have ownership rights over their GR
In accordance with domestic law, each Party shall take
measures, as appropriate, with the aim of ensuring that the
PIC or approval and involvement of ILCs is obtained for access
to GR where they have the established right to grant access to
such resources

Subject to domestic legislation, set out criteria and/or
processes for obtaining PIC or approval and involvement of

ILCs for access to GR
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Traditional knowledge associated to
genetic resources

No internationally agreed definition of (a)TK
Traditional knowledge refers to knowledge, innovations, and
practices of indigenous peoples and local communities

Our understanding of specific uses of GR often comes from
traditional knowledge of indigenous peoples and local
communities which has been handed down over generations

The value of this “associated traditional knowledge” must be
understood and recognised by those who use it

Rights of indigenous peoples and local communities need to be
respected during PIC and MAT negotiations
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National rules are indispensable

Rights and access procedures for traditional knowledge
UN Declaration of the Rights of Indigenous Peoples Art. 31.2:
"In conjunction with indigenous peoples, States shall take
effective measures to recognize and protect the exercise of

these rights."

Nagoya Protocol Art. 6.2: "In accordance with domestic law,
each Party shall take measures ... with the aim of ensuring that
the prior informed consent or approval and involvement of
indigenous and local communities is obtained for access to
genetic resources where they have the established right to
grant access to such resources."
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Principles & procedures for access
to associated traditional knowledge

NP Art. 7
In accordance with domestic law, each Party shall take
measures, as appropriate, with the aim of ensuring that
traditional knowledge associated with genetic resources that is
held by indigenous and local communities is accessed with the
prior and informed consent or approval and involvement of
these indigenous and local communities, and that mutually
agreed terms have been established.
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Principles & procedures for benefit
sharing

CBD Art. 15.7 ...
Benefit sharing shall be upon mutually agreed terms.

... is reflected in the Nagoya Protocol

on state-owned GR and benefit sharing
on ILC-owned GR and benefit sharing

on aTK hold by ILCs and benefit sharing
on clear rules and procedures for MAT

on measures ensuring that MAT have been
established when accessing aTK
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Elements of MAT

Establish clear rules and procedures for requiring and
establishing mutually agreed terms. Such terms shall be set out in writing
and may include, inter alia:

(i) A dispute settlement clause;

(ii) Terms on benefit-sharing, including in relation to intellectual property
rights;

(iii) Terms on subsequent third-party use, if any; and
(iv) Terms on changes of intent, where applicable.

Encouraging users and providers of genetic resources to
include provisions in mutually agreed terms to share information on the

implementation of such terms, including through reporting requirements
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Capacity development for MAT
negotiations

Each Party shall encourage, as appropriate, the development,
update and use of sectoral and cross-sectoral model contractual clauses
for mutually agreed terms.

In support of the implementation of this Protocol, capacity-
building and development may address, inter alia, the following key
areas: ...

Capacity to negotiate mutually agreed term

Promotion of equity and fairness in negotiations, such as
training to negotiate mutually agreed terms
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ABS in practice — forest related case
study

The use of Prostratin extracted from the bark and stemwood of
the mamala tree (Homalanthus nutans) found in Samoa, to
increase the efficiency of AIDS fighting drugs.
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Use of mamala tree to cure HIV/
AIDS

Background
Researcher of University of Berkeley was taught by traditional
healers how to use bark of mamala tree to treat patients with

infectious diseases

Subsequent experiments showed that the active component may be
effective in fighting the HIV virus.

Actors
Providers: The Samoan Government, villagers and healers who

taught the researchers how to use the plant
Users: US National Cancer Institute (NCI), AIDS Research Alliance o isms e
America, University of California, Berkeley
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Use of mamala tree to cure HIV/
AIDS

Utilisation
Material from the tree was extracted for biochemical tests; the

protein Prostratin was identified to exhibit anti-viral properties
and could help increase the efficiency of AIDS fighting drugs.

Meanwhile it can be synthesised chemically to provide a stable
supply independent from harvesting the trees.

Agreements
PIC: by the Samoan government, local chiefs and healers to NCI,
ARA, UC Berkeley scientist to study medicinal plants in Samoa

MAT: Agreements signed ensuring that proceeds from any
commercial revenues of Prostratin-derived drugs will be shared with

the people of Samoa who identified starting points for R&D
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Use of mamala tree to cure HIV/
AIDS

Examples of benefits provided for in the agreements
Non-monetary:

Conservation of the rainforest area in Falealupo

Community benefits including the schools and health care clinics
Monetary:

480,000 USD supplied to local villages for schools, medical clinics,

water supplies, trails, an aerial rain forest canopy walkway, and
an endowment for the local rain forest

Share of the royalties (20 to 50%) with the Government of Samoa
and the villages (not realised yet)

Opportunity for Samoan farmers to provide extracts from the

mamala plant (not realised because of chemical synthesis of activ
ingredient)
30.11.2015 Workshop on the Negotiation of MAT
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Thank you for your attention !

Contact

Dr. Hartmut Meyer

Advisor, ABS Capacity Development Initiative
Deutsche Gesellschaft fiir Internationale Zusammenarbeit (GIZ)
GmbH

Dag-Hammarskjold-Weg 1-5

65760 Eschborn

Germany

t: +49 6196 793285

f: +49 6196 79803285

m: +49 171 1027839

e: hartmut.meyer@giz.de

e: abs-initiative@giz.de (secretariat)




