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' 4 Purpose of this Presentation

1. To sketch some milestones in ABS cases In
South Africa

2. To introduce some of the key topics and
learnings emerging from those cases.

Perspective of a lawyer working with the San
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The San and TK

 The San are not disputed as the “first” peoples.

« The TK for the cases mentioned below was all documented
by early ethnobotanists. However the San do NOT accept
that Western scientists are the only proof of TK.

TK'is primarily “oral” in nature. “Primary knowledge-
holders” and “indigenous knowledge-holders” was how the
San described themselves in all early agreements.

* In 2012 the San and Khoi signed a TK MOU to jointly
negotiate in respect of four plant species, (Hoodia,
Rooibos, Buchu, Honeybush).



Selected ABS agreements

2001 to 2003 (two years negotiations)
Hoodia Gordonii

Parties: San and CSIR (patent holder)
TK re appetite suppressant

Benefit 5% of patent income

2007 to 2008

Sceletium Tortuosum

Parties: San and HGH (patent holder)
TK re mood enhancer)

Benefit 5% of net proceeds of products




HOODIA GORDONII




®., AFACTORY MODEL

2011
Combination of plants
Parties San and Afriplex (factory)
Plants Hoodia + Sceletium + Sutherlandia
+Aloe + Pelargonium + Buchu
TK acknowledged for all these plants
Benefit 3% of factory purchases of raw plant material




®., ANEW COMPANY/ BUCHU

Jan 2013

Buchu (Agathosma betulina/Linearis)

Parties. San/ Khol and Cape Kingdom (New
company

TK antioxidant properties
Benefit 3% of product sales revenue

2017 renegotiation ..1.5 % of farm gate
sales






March 2014
RooiIbos (aspalantus linearis)
Parties: San/ Khol and Nestles
TK "medicinal and other uses of Rooibos: s
anti-oxidant, internal and external use FH=HiSE
Benefit: 3% of net-net sales, as per Nestles standards




®., SOME KEY ISSUES

TK Is It acknowledged, and who holds (owns?)it?

THE BIOPROSPECTOR? (New, old, stable?)

THE RIGHT BENEFIT (amount, percentage?)

DIVISION OF THE BENEFITS (how to
guarantee sound governance of the proceeds?
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Y "‘Bloprospecting”

RSA law: The definition of “the commercialisation
phase of bioprospecting” means “any research on or
development ..of indigenous biological resources where the
nature and extent of any actual or potential commercial or
Industrial exploitation in relation to the product is sufficiently
established to begin the process of commercialisation.” (s

Clearly according to the RSA Act, all
utilization of a plant with TK Rooibos for
commercial products, is “use of an A
indigenous biological resource based upon. \
traditional uses, and is thus N
Bioprospecting.

(1) NEMBA 10 of 2004 (as amended)
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'y The B/S agreement

« Each country provides a template on which the essential
terms are recorded.

 The agreement needs to be clear on all the essential terms
Parties

The TK

The plant

The intention of the parties

The commitment to share benefits

The calculation of benefits, both financial and other
Review

Other terms
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Thank you for your attention!




